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This Brief is being filed within the fourth month statutory period for filing the appeal 
brief as set by 3? CP R. § 1 . 192(a). A Petition for Extension of Time ;s being filed herewith. 
Please charge the fee for filing the Appeal Brief and any other fee associated with tins appeal to 
Deposit Account. No. 50-2989. A copy of the claims involved in this appeal is appended hereto 
as an Appendix. 



L REAL PARTY IN ljjffljEST AND RELATED APPEALS AND INTER. 
n-.Kf.M f s 

The entire interest of the subject matter of this application has been assigned to Evonics, 
LLC, There are no related appeals or interferences in connection with this application. 
II, STATUS OF CLAIMS 

Claims 1-8 and 10-20 are pending in the application. Claims 1-8 and 10-20 stand 
v ej ected Clai m s 1 -8 anil 1 0-20 are on appeal . 
ML STATES OF AMENDMENTS 

No amendment alter final rejection has been submitted. 
IV. SUMMARY OF THE CLAIMED SUBJECT MATTE R 

The invention of claims 1-8 and 10-19 a method for constructing at least one computer 
program that solves a program. 

The method (method 100;/.). IS,//. 15-16; Fig(s). I } comprises the steps of: defining a set 
oft »ts in vhici eael unt l uiac - <i po s<>n ot a u a 12^1 is > 0u nob em 0- ^ 
1.12; p. 15,//. 16-19; Fig(s). 1 and 2); defining a programming interface for at least one of the 
traits (step 1 22, pp. 1 5, /. 25 top. 16. 1. 4; F.ig(s). 1 and 2); providing an implementation for at 
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least one of the defined programming interfaces (step 126, p, 16, //. 2-4; Fig(s). 1); specifying a 
subtrait associated with at least one of the traits or the implementations (step 124 100;/?. 16, //. 
2- 1 0; Fig(s), 1 ); selecting a top-level trait that characterizes a solution to the problem (step 1 32; 
p 16, /. 25 to;?. 17, 1 18, Fig(s). I and 2); selecting a top-level implementation for the top-level 
trail (step 1 34; p. MJl. 1S-21; Fig(s). 1); selecting an implementation for each subtrait required 
for the top-level trait or the top-level implementation (step 1 40; p. 1 7,. //. 2 1 -27; Fig(s). 1 ); and 
recursively selecting an implementation for each subtrait associated with at least one of the traits 
or the implementations in order to construct a trait hierarchy that forms a computer program for 
solving the problem (steps 136 - 140,/? 17, // 21-27; Fig($). !}. 

The invention of independent claim 20 is directed to a system (method 100, problem 
domain-Independent components 402, and problem domain-specific components 401;/?. 22, /. 
21,/?. 23, /. 16; Fig(s). 1 and 4) for constructing at least one computer program that solves a 
program. All of the following elements ion claim 20 are step plus .function elements. The 
system comprises means tor defining a set of trans in which each trait characterizes a portion of 
a solution algorithm to the problem (step 112, trait definitions component 40S; p. \ 5 //. 16-19, /?. 
24, //. 4-8, Fig(s). I, 2, and 4); means for defining a programming interface for at least one of the 
traits (step 122, trait support module 405; pp. 15, /. to/?. 16. / 4,p 23. // 17-23; Fig(s). L 2, and 
4); an implementation for at least one of the defined programming interfaces (step 126, trait 
support module 405; p. 16, //. 2-4,/?. 23, //. 17-23; Fig(s). 1 and 4); a subtrait associated with at 
least one of the traits or the implementations (step 1 24, trait definitions component 408, trait 
support module 405,/.?. 16 / , 2-10, ,p. 24, //. 4-8,/?. 23, //. 17-23, Fig(s). L 2, and 4), means for 
selecting a top-level trait that characterizes a solution to the problem (step 132, Optimization 
module 406 or Interactive development environment 407; p. 16/. 25 top. 17, /. IS,/?. 23, /. 24 to 



/>. 24, /. 3; Fig(s), 1, 2, and 4); means for selecting a top-level implementation for the top-level 
trait (step 134, Optimization module 406 or Interactive development environment 407; p. 17 //. 
18-21./.?. 25, /. 24 top. 24, / 3. Fig(s). I and 4); means tor selecting an implementation for each 
subtrait required for the top-level trait or the top-level implementation (step 140, Optimization 
module 406 or Interactive development environment 407; p. M 11. 21-27,/? 23, /, 24 top. 24, /, 
3; Fig(s). 1 and 4); and means for recursively selecting an implementation for each subtrait 
associated with at least one of the traits or the implementations in order to construct a trait, 
hierarchy that forms a computer program for solving the problem (steps 136 - 140, evaluation 
module 4 10;/?. 17//. 21-27./?. 24, //. 13-18; Fig(s). I and 4) 

Claim 2 recites that the at least one trait comprises a plurality of traits. See step 1 1 2; p. 
15,//. 16-19; Fig(s). 1 and 2. 

Claim 3 recites that computer programming interlace is defined for each of the traits. See 
step 122; pp. 15, /. 25 tap. 16 / 4; Fig(s). 1 and 2 

Claim 4 recites that an implementation is provided for each computer programming 
interface. See step 1 26; p. 16, //. 2-4; Fig(s). 1. 

Claims 5 and 6 recite that, the subtrait comprises a plurality of subtraits. See step 124 
100; />. 16, //. 2-10; Fig(s). 1. 

Claims 7 and 8 recite that the top-level trait comprises a plurality of top-level traits. See 
step 132;/.?. 16, /. 25 top. 17, /. 18; Fig(s). 1 and 2, 

Claims 10 and 12 recite that the subtraits are associated with at least one of die traits, die 
implementation, or both. See step 124 1 00; p. 16, <7 2-10; Fig(s). 1. 

Claim 1 1 recites that the subtrait is one of the defined set of traits. See step 124 100; p. 
16 Jl 2~10;Fig(s). 1. 
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( him 1 ; furthet includes the features xm\ Set if Hi tg an evaluation module that executes 
a constructed computer program in order to determine its effectiveness in solving the problem 
(evaluation module 410; p. 17//. 21-27, p. 24, // 13-18; Fsg(s). 1 and 4); and applying an 
optimization technique that carries out the steps of claim i to generate at. least one computer 
program thai solves the problem, and that uses feedback from the evaluation module to generate 
at east < m ! < ditio > i m s ettet s >ives he problem (Optimization module 

406, p. 23, //. 23-25, p. 18, /. 10 top, 19, /. 20; Fig(s) I, 3, and 4). 

Claims 14-19 recite that the optimization technique is selected from the group consisting 
of simulated annealing, an evolutionary algorithm, and a particle swarm optimization; allowing & 
user to interactively choose which trait implementations are favored or excluded at each point in 
each alternative computer program created by the optimization technique; defining at least one 
self-describing method as part of the trait implementation's interface that provides information 
about the trait implementation or its associated sub-trait and implementing the at least one self- 
describing meth< id as part of the trait implementation; using the at least one self-describing 
method it t u m.erface i prt ide dt i i 1 ed information about the 

constructed solution algorithm using the at least one self-describing method in an optimization 
technique to assist in the creation of alternative computer programs; and using the at least one 
self-describing method in an interactive development environment to assist a user in assembling 
computer programs, respectively. (Optimization ) > t s. < ; 23, //. 23-25, /x IS, / iO top. 
19 J 20, Fig(s). 1,3, ami 4) 
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GR OUNDS OF ROlKCilON TO Bl". RfciVIfcVVED ON APPEAL 



The sole issue to be considered on appeal is whether claims 1-8 and 10-20 are 
unpatentable under 35 U.S.C. § 103(a) hi view ofU.S, Pat No. 7,047,169 (Peiikao a/.} 
(hereinafter "Pelikan"), in view of LOS. Pat. No. 6,263,325 (Yoshida «r a/.) (hereinafter 
"Yoshida'). 

The Examiner maintains that Pelikan contains each and every element recited in claims 
1-8 and 0-20 with the exception of "defining a program interface" f claims I and 20), a "means 
for selecting and recursively selecting" (claim 20); a "computer programming interface" (claims 
3 and 4); a "plurality of top-level traits" (claims 7 and 8); "allowing a user to interacti vely 
choose which trait implementations are favored at each point" (claim 15); "an implementation 
interface that, provides information about a trait implementation" (claim 16); "the using of at 
least one self-describing method in a user interface to provide descriptions and other detailed 
information about, the constructed solution algorithm" (claim 17); "the use of an interactive 
development environment" (claim 19) 

The Examiner contends that it would have been obvious to one of ordinary ski ll in the art 
to remedy each of the deficiencies of Pelikan in view of Yoshida "for the purpose of sol ving a 
problem," 

VI. GROUPING OF CLAIMS 

Appellant submits that claims 1-8 and 10-19 are each separately patentable claims that 
stand or fail individually. 
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VII, ARGUMENT 

A. The Standard For § 103 Obviousness 

The conclusion that patent claims are obvious involves a preliminary determination of 
four factors- ( I ) the scope and content of the prior art; (2) the differences between the claims and 
the prior art; (3) the level of ordinary skill in the art; and (4) objective evidence, if any, of 
nonobviousness. Uiwvyal Inc. v. Rwlkin-Wiky Co/p., 83? F.2d 1044, 1050, 5 U.S.P.Q. 2d 1434, 
1438 (Fed. Or. 1988), cm. denied 488 U.S. 825 (1988). Each claim must be considered as a 
whole when weighing whether the subject matter defined by the claim would have been obvious 
at the time of its invention to a person of ordinary skill in the art. In re Wright. E48 F 2d 1216, 
1219,6 U.S,P,Q.2d 1959, 1961 (Fed. Cir. 1988), 

Where, as here, references are combined to form the basis of an obviousness rejection, it 
must he shown that there is some teaching, suggestion, incentive or inference in the prior art that 
would lead a person of ordi nary skill in the art to combine the relevan t teachings of the art to 
arrive at the claimed invention, Fx /kvie i',evt?ng<H«J, 28 U.S.P.Q. 2d 1300, 1301 {Bd.Pat.App. 
1903). It is the Examiner's burden to establish a prima facie, case of obviousness. In re Fine, S3? 
F.2d 1071, 1074, 5 U.S.P.Q, 2d 1596, 1598 (Fed. Cir 1988); Fx pone Ievenga<xl 28 U.S.P.Q 2d 
at 1301. 

B< the Examiner Mas Failed to Establish a Prima Facie Case of Obviousness 
for Any Claim on Appeal 

Appellant's claimed invention is directed to a method and system for constructing one or 

more solutions to a problem. Peiikan and Yoshida are also concerned with the creation of one or 

more solutions to a problem. In. particular, Peiikan is directed to a "method for optimizing a 

solution set for a problem" and Yoshida is directed to a "technique for obtaining an optimum 

solution oi psoims.HU; solutions to a problem according to a learning algorithm." Despite the 
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ng te ninologs employed Vppeila it $ elai ned i we u on Pel I an and > < shi< a uive 
essentially the same top-level goal, i.e. , constructing one or more solutions to a problem. 

Pelican and Yoshida, however, are concerned with entirely different challenges than 
Appellant's invention in achieving this top-level goal. 

Appellant's claimed invention is concerned with the question of how to best represent 
candidate computer programs ("solutions") that may sol ve the problem by defining "traits" and 
"subtraits" as defined in the claims. 

In con trast, Pelikatst is concerned with the question of how to best find an improved "set 
of solutions'' once a "first set of solutions" have been created. See claim I . Yoshida is 
concerned with how to allow a user to be "positively involved in the execution of a learning 
algorithm." Seeco/, 2, /. 54. 

Like most teachings in this general area. Appellant's invention, Pehkam and Yoshida fit 
into the following basic framework for automatically creating algorithms (often called 
"programs'' or "solutions") to solve a problem: 

( 1 ) The human programmer decides how each candidate solution will be 
represented or encoded as a computer program; 

(2) One or more initial candidate solutions are created, 

(3) Each candidate solution is evaluated against the target problem; 

(4) The information obtained in step (3) is used to create one or more new 
candidate solutions, which are generally hoped to be improvements; 

(5) Step (4) is repeated until a satisfactory set of solutions is obtained. 

One skilled in the art recognizes that steps (3), (4), and (5) are optional because as soon 
as a candidate solution has been created in step > the goal of creating one or more solutions to 
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the problem has been achieved. However, in practice steps (3), (4k and (5) are typically 
important to obtain a satisfactory set of solutions. 

With this framework in mind, the claims of Appellant's invention can be compared to 
Pelican and Yoashida and it will be clear that the Examiner has completely misconstrued the 
teach;! s of Peli i d \'osl d ii jetting tort he c m rejections 

Step (1): The human programmer deckles how each candidate solution will be 
represented or encoded as a computer program. 

Appellant's invention is primarily focused on this step ( 1 ) (along with step (2)). Claim 1 
recites how a candidate solution can be formed by "recursively selecting an implementation for 
each subtrait associated with at least one of the traits or the implementations in order to construct 
8 trait hierarchy that forms a computer program for solving the problem." Additionally, claims 
1-12 and 16 are also primarily focused on this step (and step (2)). 

Pehkan, m u- mao ica \> - that it h desirable to eliminate or minimize this step .SVe 
col 2, 11 11-26). In fact, Peiikan snakes no specific recommendation in this area, but instead 
offers a laundry list of well-known approaches: "the individual members [solutions] may 
likewise compri se any of a number of formats, with examples including, but not limited to, fc-ary 
strings of fixed/variable length, permutations, trees/ networks/ graphs, random keys, program 
codes, text, images, ... and the like" See col 5, //. 5-16. 

Yoshida does not address this step at all. 
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Step (2): One or snore initial candidate solutions are created. 

As set forth above, Appellant's invention is primarily on tins step (2) (along with step 

(1)). 

Peiikan takes no position on how this step should be performed, and instead offers a 
laundry list of well-known approaches: "The first set of solutions may be generated, by way of 
example, randomly. . . according to a uniform distribution, as a result of some previous 
processing," See col. 5, 11. i 7-24) 

Yoshida does not address this step at all. 

Step (3): Each candidate solution is evaluated against the target problem. 

Appellant's invention does not address this stop 

Peiikan teaches some specific proposals for this step: "a minimum description length 
metric, and the Bayesia-Direchlet metric" See claim 4, 
Yoshida does not address this step at all. 

Steps (4) and (5): The information obtained in step (3) is used to create one or more 
new candidate solutions, which are generally hoped to be improvements. Repeat until a 
satisfactory set of solutions is obtained. 

These are optional steps in Appellant's invention and is not recited in the independent 
claims. Claim 14 recites '"an optimization technique" such as '"simulated annealing, an 
c\oluno\us ,is.*i'"l'oi are <j oasmJe n opinm/ahon 

Pelikan's invention is primarily focused on these steps of the process, which Peiikan calls 
"optimizing a solution set.'' Claim K step (c) recites that this step is handled by "fitting said 



- 10- 



second set of solutions with a probabilistic model." la addition, claims 1-3 and 5-40 are 
directed entirely to this step. 

Yosbida's invention is also eat i rely directed to improving these steps by "providing a 
technique with which a user can be positively involved in the execution of a learning algorithm." 

1 . The Prior Art Does Not Disclose or Suggest Appellant's invention as 

Claimed 

Claims I and 20 are directed to "constructing at least one computer program that solves a 
problem' 5 by constructing an accurate and detailed design of the problem decomposition "in 
order to construct a trait hierarchy that forms a computer program for solving the problem" 
before an optimization method can be applied to the problem. 

To achieve this, claims 1 and 20 recite elements that are required to construct the problem 
decomposition, namely "defining a set of traits in which each trait characteri3r.es a portion of a 
solution algorithm to the problem;" "denning a. programming interface for at least one of the 
traits; 5 "providing an implementation tor at least one of the defined programming interfaces" 
"specifying a subtrait associated with at least one of the traits or the implementations" "selecting 
a top-level trait that characterizes a solution to the problem;" "selecting a top-level 

e teg evel rait; and '"selecting an implementation for each subtrait 
required for the top-level trait or the top-level implementation" 

Pelikan, in contrast, teaches away from the need for performing these problem 
decomposition steps: 

As a result, traditional optimization methods application to 
decomposable problems has typically required accurate and detailed 
design of the problem decomposition before application of the method. 
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High levels of effort are therefore .required for sotuttoa design, adding cost 
and time to the solution. .Further, error rates remain high when sufficient 
Information is not available to encode the problem decomposition. These 
disadvantages are particular!) acute when adores sing pi >blems of 
appreciable difficult) md/or complexity such as I < u s a! 
decomposable p tvlurs * u >. < qx-ndu?> us i d„/<_ fit ue^ and othet 
relationships may exist across multiple levels. For more information 
egarding the c iss of problems categori ed s hierarc ca reference s 
made to "Sc ences of the Art ftcial," b> Herbert S mon fin Mil Press 
Cambridge, Mass. (1981); herein incorporated by reference 

As a result of these disadvantages, methods have been proposed to 
limit the need to precisely pre-code the problem decomposition. In 
particular, efforts have been made to develop genetic optimization 
methods that "learn" a problem as it is encountered through "linkage 
learnmg"-discovery of relationships between variables. 

See Pelikan, col, 2 //. 11-33 

As set forth above, Pelikan specifically teaches to minimize or eliminate this 

decomposition step (Steps (!) and (2) above). In fact, Pelikan makes no specific recommendation 

in this area. But rather states the following: 

The embodiment 100 comprises generating a first set of solutions 
(block 1 12). The solution set may comprise, by way of example, a 
plurality of members, with each member being a binary character string of 
fixed or variable length. It will be appreciated that the individual members 
may likewise comprise any of a number of formats, with examples 
including, but not limited to, k-ary strings of fixed/variable length, integer 
vectors of i ;d/variaS & »gth real .vectors of fixed/variable length 
permutations, trees/rtetworks/graphs, random keys, program codes, text, 
images, production rides, logical expressions, floatingpoint code, 
alphanumeric code, combinations of any of these elements, and the like. 



- 12- 



Further, virtually any imaginable type of individual member may be 
converted to a format such as a fixed/variable length n-ary string for use 
with an invention embodiment. 

The first set of solutions may be generated, by way of example* 
randomly. By way of additional examples, the first solution set may be 
generated according to a uniform distribution, or according to a 
distribution that is biased according to some expert or prior knowledge 
of the problem at hand. By way of still further example, the first 
population set may be the result of some previous processing,, such as a 
search or optimization (emphasis added) 

See Pelikan col. 5JI. 1-24, 

Thus, Pelikan lacks a specific teaching for each and every feature recited in independent 
claims 1 and 20. 

The Examiner, however, latches onto a portion of a single paragraph in the Summary 

section of Pelikan as the basis for the rejection: 

Embodiments of the present invention are directed to methods and 
program products for optimizing a solution set for a problem defined over 
discrete variables. The iterative process of invention embodiments 
operates on a population of candidate solutions to the problem until 
termination criteria are satisfied. Embodiments of the present invention 
comprise steps of generating a first set of solutions, selecting a second set 
form the first, fitting the second set with a probabilistic model that 
provides for "chunking" whereby a plurality of variables may be merged 
into a single variable, using the model to generate a third set of solutions, 
and replacing at least a portion of the first set with the third set. 

Sec Pelikan col. 3, //, 52-63. 
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Clearly, Pelikaa is describing an optimization method in which a "first set of solutions" 
are generated and then an "iterative process" is started to arrive at. a target set of solutions. This 
would be steps (4 ) and (5) described above. At best, the elements of claims I and 20 might be 
paa ot \ a* 1 c Kai t. K i k jst sot <J su n o * i I + h, ks t is j t n , 1 til k , i 
referring to an optimization process. Turning to claim 1 3, it is clear that the optimization method 
recited therein generates "at least one additional computer program mat better solves the 
problem" which might be comparable to Pelikan *s "third solution set" which replaces the "first 
solution set," 

Nonetheless. Pelikan tails to describe how or what comprise this "first set of solutions." 
And, certainly Pelikan fails to teach or fairly suggest that the "first set of solutions" comprises 
"defining a set of traits in which each trait characterizes a portion of a solution algorithm to the 
problem," "defining a programming interface for at least one of the traits," "providing an 
implementation for at least one of the defined programming interfaces" "specifying a subtrait 
associated with at least one of the traits or the implementations," "selecting a top-level trait that 
characterizes a solution to the problem" "selecting a top-level, implementation for the top-level 
trait" and "selecting an implementation for each subtrait required for the top-level trait or the 
top-level implementation, " 

Even though it appears that all of the elements recited in claims 1 and 20 would fall into 
the * v t st solution set of Pelikai and that Pelikan 's third solution set replaces the 'fust 
solution set" as part of the optimization process 'Hie Examiner embarks on a grand adventure of 
redefinition in attempt to twist the terms of Pelikan' s optimization method so that the Appellant's 
claims read on this one summary paragraph of Pelikan. Based on the Examiner' s rejection of 
claims 1 and 20 set forth on pages 2-4 of the Final Office Action, it appears that the Examiner 
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has merely chosen somewhat arbitrary terms from .col. 3, IL 52-63 of Pelikan and matched them 
up with the terms used in Appellant's claims regardless of the reasonable meaning and 
functionality of those terms. 

For example, claims I and 20 define "a set of traits" in which a trait is defined in the 
specification as characterizing % portion of a solution algorithm." This feature provides 
components that will be assembled (through later steps) into one or more solutions to the target 
problem, which may be any type of problem that has an algorithmic solution. In contrast, the 
Examiner relies on Pelikan to teach a "first set of solutions" or "solution set for a problem." This 
is a set of complete candidate solutions to the target problem, where a "problem" is defined by 
Pelikan as being "a problem defined over discrete variables'" and not a "solution algorithm" as 
defined by the claims. Thus, Pelikan fails to disclose this claimed element as alleged by the 
Examiner ; . 

Another example, claims 1 and 20 also define "selecting an implementation for each 
subtrait." In contrast, the Examiner relies on Pdikan's "second set from the first" disclosure; 
however, this element means that a subset of the "first set of solutions" can be selected, each of 
which is a complete candidate, solution for the target problem. Merely, selecting a first set of 
solutions, is not the equivalent of selecting an implementation for each subtrait since "selecting 
an implementation for each subtrait" requires choosing one of the available implementations for 
each subtrait that, will become part of a complete solution to the problem. Thus, Pelikan fails to 
disclose this claimed element as alleged by the Examiner. 

Yoshida has been relied upon by the Examiner merely to remedy the admitted deficiency 
of "defining a programming interface." And, in fact, Yoshida lacks a teaching of any of the 
remain! n < n en s eci ed in - aims 1 and 20 that the i xa nu u nts ead in I e ika; 



- 15- 



Yoshida, like Pelikan, is directed to an optimization method as described above .not to the 
specific decomposition step recited in Appellant's claims. 

Thus, Neither Pelikan and Yoshida, alone or in combination, disclose any of the elements 
defined by claim I or claim 20. Further, there is no leaching, suggestion, incentive or inference 
in either Pelikan and Yoshida that would lead a person of ordinary skill in the art to combine 
Pelikan and Yoshida to arrive at the claimed invention. 

Even assuming the prior art teachings prompted this combination, it. does not result in 
Appellant's claimed invention because the resulting combination lacks -"defining a set of traits in 
which each trait characterizes a portion of a solution algorithm to the problem" "defining a 
programming interface for at least one of the traits," "providing an implementation for at least 
one of die denned programming interfaces," "specifying a subtra.it associated with at least one of 
the traits or the implementations," "selecting a top-level trait that characterizes a solution to the 
problem " "selecting a top-level implementation for the top-level trait," and "selecting an 
implementation for each sub trait required for the top-level trait or the top-level implementation". 
All of these features are present in independent claims 1 and 20. 

Therefore, the Examiner has failed to make out a prima facie showing of obviousness for 
claims 1 and 20 on appeal because there is no teaching, suggestion, incentive or inference in the 
prior art that would lead a person of ordinary skill in the art to combine Pelikan and Yoshida to 
arrive at the claimed invention. Conversely, even if Pelikan and Yoshtda are properly 
combinable., the combination would still not result in Appellant's claimed invention. 

For the above reasons, there is no teaching, suggestion, or motivation in the prior art to 
combine the two cited references to come up with the claimed invention, "The mere fact that 
the prior art may be modified in the manner suggested by the Examiner does not snake the 
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modification obvious unless the prior art suggested the- desirability of the mtelifteafkm" In re 
Fritch, 972 F.2d 1260, 1266, 23 U.S.P.Q.2d 1780, 1783-84 (Fed. Cir. 1992Xemphasis added). 
Therefore, since there is no suggestion in the prior art that would have v j„ * d I vmiitiei s 
proposed combination, the modification would not have been obvious to one having ordinary 
skill in the art. 

Ciai.ni 2 recites that the at least one trait comprises a plurality of traits. Pelikan fails to 
disclose one trait as set forth above, and thus, also fails to disclose more than one trait. Yoshida 
does not remedy this deficiency nor has the Examiner relied on Yoshida to remedy this 
deficiency in Pelikan. 

Claim 3 recites that a computer programming interface is defined tor each of the traits. 
Pelikan fails to disclose a trait as set forth above, and thus, also fails to a computer programming 
interface for a trait. The Examiner alleges that Yoshida teaches a computer programming 
interface, but since neither reference teaches a trait in the first instance, it is impossible for the 
combination to teacl u mputer progran nim ntei ic« ot non-existent trait 

Claim 4 recites that an implementation is provided for each computer programming 
interface. Pelikan finis to disclose a trait as set forth above, and thus, also fails to an 
implementation for a compute) programming interface for a trait. The Examine? alleges that 
Yoshida teaches an implementation, but since neither reference teaches a trait in the first 
instance, it is impossible for the combination to teach an implementation for a computer 
programming interface for a non-existent trait. 

Claims 5 and 6 recite that the subtrait comprises a plurality of subtracts. Pelikan tads to 
, » sv a si btrait , s set forth i hot e and thus, also fails to disclose more than one subtrait. 
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Yosbida does not remedy this deficiency nor has the Examiner relied on Yosbida to remedy this 
deficiency in Pelikan, 

Claims 7 and 8 recite that the top-level trait comprises a plurality of top-level traits. 
Pelikan fails to disclose a top-level trait as set forth above, and thus, also fails to disclose more 
than one top-level trait Yosbida does not remedy this deficiency nor has the Examiner relied on 
Yosbida to remedy this deficiency in Pelikan. 

Claims 10 and 12 recite that the subtraits are associated with at least one of die traits, the 
implementation, or both. Pelikan fails to disclose a subtrait as set forth above, and thus, also 
fails to disclose any specifics regarding that subtrait, such as the association of hie subtrait. 
Yoshtda does not remedy this deficiency nor has the Examiner relied on Yosbida to remedy this 
deficiency in Pelikan. 

Claim 1 1 recites thai the subtrait is one of the defined set of traits Pelikan (ails to 
disclose both a trait and a subtrait as set forth above,, and thus, also fails to disclose the subtrait is 
one of the defined set. of traits. Yosbida does not remedy this deficiency nor has the Examiner 
relied on Yoshtda io remedy this deficiency in Pelikan, 

Claim 13 further includes the .features: implementing an evaluation module thai executes 
a constructed computer program in order to determine its effectiveness in solving the problem 
and applying an optimization technique that carries out the steps of claim 1 to generate at least 
one computer program that solves the problem, and that uses feedback from the evaluation 
module to generate at least one additional computer program that better solves the problem 
Pelikan does appear to teach an optimization technique that replaces a first solution set with a 
third solution set. But, Pelikan las Is to disclose that the optimization technique "executes a 
constructed computer program . . . that carries out the steps of claim \ to generate at least one 
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computer program that solves the problem." Nor does that technique generate an "additions! 
computer program that better solves the problem " There is no reasonable interpretation of 
Solution set" of Peiikan which is the equivalent to a computer program as claimed. 

Claims 14-19 recite that the optimisation technique is selected from the group consisting 
of simulated annealing, an evolutionary algorithm, and a particle swarm optimization, allowing a 
user to interactively choose which trait implementations are favored or excluded at each point in 
each alternative computer program created by the optimisation technique; defining at least one 
self-describing method as part of the trait implementation's interface that provides information 
about the trait implementation or its associated subtraii and implementing the at least one self- 
describing method as part of the trait implementation; using the at least one self-describing 
method in a user interface to provide descriptions and other detailed information about the 
constructed solution algorithm; using the at least one self-describing method in an optimisation 
technique to assi st in the creation of alternative computer programs, and using the at least one 
self-describing method in an interactive development environment to assist a user in assembling 
computer programs, respectively. The examiner takes the somewhat comical position that "fbjy 
not specifically disclosing his method of optimisation, Peiikan et al. anticipates the claiming of 
specific optimization algorithms in applicant's claimed invention." This con elusory statement, 
does not discharge the examiner's burden of establishing a prima facie case of unpatentability. 

Therefore, the Examiner has failed to make out a prima facie showing of obviousness for 
dependent claims 2-8 and .10-1.9 on appeal because there is no teaching, suggestion, incentive or 
inference in the prior art that would lead a person of ordinary skill in the art to combine Peiikan 
and Yoshida to arrive at the claimed invention. Conversely, even if Peiikan and Yoshida are 
properly combinable he combination woulc til! not rest tit Vp pel San sc met nvention 
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VIII. COLLUSION 



For the reasons set forth above, the rejection of the claims on appeal is based on an 
unwarranted comb; nation of references that does not. teach or fairly suggest, the subject matter of 
the cl as ms. Thus, the re] ection of the claims on appeal should be reversed. 



Respectfully submitted, 



Kenneth R. DeRosa. Re«. No 39.549 
Stuart D. Rudoler, Reg. No. 45,059 
Attorney for Appellant 
Ruddier & DeRosa LLC 
2 Bala Plaza, Suite 300 
B&SaCynwycf FA 19004 
Tel. 610-660-7753 
Fax: 267-200-0796 



APPENDIX 
CLAIMS APPENDIX 



1 . (original) A method of constructing at leas; one computer program that solves a 
problem, comprising the steps of: 

defi ning a set of traits in which each trait characterizes a portion of a solution 
algorithm to the problem, 

defining a programming interface for at least one of the traits; 

providing an implementation for at least one of the defined programming 
interfaces, 

specifying a subtrait associated with at least one of the traits or the 
implementations; 

selecting a top-level trait that characterizes a solution to the problem; 

selecting a top-level implementation for the top-level trait; 

selecting an implementation for each subtrait required for the top-level trait or the 
top-lev el irapl emen tali on ; 

recursively selecting an Implementation for each subtrait associated with at least 
one of the traits or the implementations in order to construct a. trait hierarchy that forms a 
computer program for solving the problem. 

2. (original) The computer program > 5 . icting method according to claim '1 
wherein t he at least one trait comprises a plurality of traits. 
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3. (original) The computer program constructing method according to claim 2, 
wherein a computer programming interface is defined for each of the trails, 

4. (original) The computer program constructing method according to claim 5, 
wherein an implementation is provided for each computer programming interface. 

5. {original} Hie computer program constructing method according to claim 1 , 
wherein the subtrait comprises a plurality of subtracts. 

6. (original) The computer program constructing method according to claim 4. 
wherein the subtrait comprises a plurality of subtraits. 

7. (original ) The computer program constructing method according to claim t, 
wherein the top-level trait comprises a plurality of top-level traits. 

8. (original) The computer program constructing method according to claim 6, 
wherein the top-level trait comprises a plurality of top-level traits 

9. (canceled) 

10. (original) The computer program constructing method according to claim 5. 
wherein the subtraits are associated with at least one of the traits, the implementation, or 
both. 
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1 1 . (original) The computer program constructing method according to claim I , 
wherein the subtraii is one of the defined set of traits. 

12. (original) The computer program constructing method according to claim 6. 
wherein the subtraits associated with the traits, the implementation, or both. 

13. (original) The computer program constructing method according to claim 4 ; 
further comprising the steps of: 

implementing an evaluation module that executes a constructed computer 
program in order to determine us effectiveness in solving the problem; and 

applying an optimization technique that carries out the steps of claim 1 to 
generate at least one computer program that solves the problem, and that uses feedback 
from the evaluation module to generate at least one additional computet program that 
better solves the problem. 

14. (original) The computer program constructing method according to claim 1 3, 
wherein the optimization technique is selected from the group consisting of simulated 
annealing, an evolutionary algorithm, and a particle swarm optimization. 

15. (original) The computer program constructing method according to claim I 3, 
ft i j h su js oi il lowing a uses o mtet cl eiy c oose which r, t 
implementations are favored or excluded at each point in each alternative computer 



program created by the optimization technique. 

16. (original) The computer program constructing method according to claim 1, 
further comprising the steps of. 

defining at least one self-describing method as part of the trait implementation's 
interface that provides information about the trait implementation or its associated 
subtrait; and 

i mpiemenving the at least one self-describing method as part of the trait 
implementation 

! 7. (original ) The computer program constructing method according to claim i 6, 
further comprising the steps of. 

using the at least one self-describing method in a user interface to provide 
descriptions and other detailed information about the constructed solution algorithm. 

1 8. (original) The computer program constructing method according to claim 16, 
further comprising the steps of: 

using the at least one self-describing method in an optimization technique to assist 
in the creation of alternative computer programs. 

19. (original) The computer program constructing method according to claim 16, 
further comprising the steps of: 



using the at least one self-describing method in an interactive development 
environment to assist a user in assembling computer programs. 

20 {original} A system for constructing at. least one computer program that solves a 
problem, comprising: 

means; for defining a set of traits in which each trait characterizes a portion of a 
solution algorithm to the problem; 

means for defining a programming interface for at least one of the traits; 

an implementation for at least one of the defined programming interfaces; 

a subtrait associated with at least one of the traits or the implementations; 

means for selecting a top-! eve) trait that, characterizes a solution to the problem; 

means for selecting a top-level implementation for the top-level trait, 

means for selecting an implementation for each subtrait required for the top-level 
trait, or the top-level implementation; 

neans or recursive! > elec >lement;uio for eacl \ rtrai ssociater 

with at least one of the traits or the implementations in order to construct a trait hierarchy 
that forms a computer program for solving the problem. 



